Lead Generation Agreement
This Lead General Agreement (the “Agreement”) is a binding and legal contract between the legal entity that you represent (e.g., the partnership, limited liability company, corporation or sole proprietorship) (“you”) and SmartProperty, Inc. (d.b.a. SmartProperty.com) (“SmartProperty”).  READ THIS AGREEMENT CAREFULLY.  IF YOU DO NOT AGREE WITH ALL OF THE TERMS AND CONDITIONS IN THIS AGREEMENT, DO NOT CLICK THE "I ACCEPT" BUTTON AND DO NOT ACCESS OR USE THIS WEBSITE, PROVIDE ANY INFORMATION TO SMARTPROPERTY OR USE ANY OF THE SERVICES AVAILABLE USING THIS WEBSITE.  IF YOU USE THIS WEBSITE, PROVIDE INFORMATION TO SMARTPROPERTY OR USE THE SERVICES, YOU AGREE TO BE BOUND BY ALL OF THE TERMS AND CONDITIONS IN THIS AGREEMENT.

THE INDIVIDUAL CLICKING THE “I ACCEPT” BUTTON REPRESENTS THAT HE/SHE HAS READ THIS AGREEMENT AND THAT HE/SHE IS AUTHORIZED TO AGREE TO THE TERMS AND CONDITIONS IN THIS AGREEMENT ON BEHALF OF THE LEGAL ENTITY THAT HE/SHE REPRESENTS. 
If you have any questions regarding the terms and conditions in this Agreement, you may contact SmartProperty by sending an email to info@smartproperty.com.  

We may change and amend the terms and conditions in this Agreement at any time (each an “Amendment”).  You will be notified via email when an Amendment is made to this Agreement.  The Amendment will be binding on you on the date the email notice is sent by SmartProperty.  If you do not agree with any such Amendment, you may terminate this Agreement by email notice to SmartProperty at info@smartproperty.com.  

This Agreement was last updated on March 15, 2008. 
1.  Requests for Proposals (RFPs).  SmartProperty has relationships with certain homeowners’ associations, property management companies, resort management companies, building management companies and similar companies (“Customers”).  Customers (or SmartProperty on behalf of Customers) may, from time to time during the term of this Agreement, send to you one or more requests for proposals (each an “RFP”) for services.  RFPs are sent via email to the email address you provide during your registration on SmartProperty’s website at www.SmartProperty.com (or such other website specified by SmartProperty) (the “Site”).  Each Customer is entitled to select up to four (4) vendors to whom the Customer submits each RFP.  Customers will have access to the information that you provide to SmartProperty as described below in connection with the Customers’ selecting the vendors to whom RFPs will be sent.  SmartProperty makes no commitments, guarantees, representations or warranties to you regarding the number or type of Customer RFPs you might receive.  Each Customer RFP will contain certain information about the nature of the services the Customer desires to receive.  

2.  Responding to RFPs.  For each RFP that you receive, you may, in your discretion, elect to not respond to the RFP (a “Pass”) or you may elect to submit a response to the RFP if you want to submit a proposal to the Customer for the services described in the RFP (“Respond”).  SmartProperty may include functionality such that if you do not make an election within ten (10) days after the date of the RFP email (or such other period as is set forth in the RFP), you will be deemed to have elected to “Pass”.  Prior to the implementation of such functionality, you should promptly make an election to ensure that Customers have an opportunity to consider your Proposals.  If you elect to Respond you must click the button or link in the RFP email within the time specified above or the time period specified in the RFP.  If you elect to Respond, you agree that SmartProperty shall be entitled to the lead generation fee described below. 
3.  Submitting Proposals.  If you elect to Respond and after SmartProperty has confirmed the payment of the lead generation fee as described below, you may receive additional information regarding the Customer, the property where the services are to be performed and a link to enable you to complete your response to the RFP (your “Proposal”).  Such additional information may be provided to you in a separate email.  In either case, you must complete your Proposal within the time period specified by the Customer or SmartProperty.  Each Customer may, in its discretion (a) select one of the Proposals, (b) ask for additional information from one or more of the vendors submitting Proposals, or (c) if only one Proposal is received or if none of the Proposals are acceptable, reject all the Proposals or republish the RFP to additional vendors.  SmartProperty makes no commitments, guarantees, representations or warranties to you regarding whether Customers will accept your Proposals.  
4.  Contracting with Customers.  If your Proposal is accepted by the Customer, you and Customer must enter into a written services agreement regarding the provision of the services, the dates when the services will be provided, the fees payable by the Customer for the services and such other terms as are mutually agreed by you and the Customer.  Such agreements are between you and the Customer and SmartProperty shall not have any responsibilities, obligations or liabilities to you or to the Customer under or relating to any such agreements.  You may not use any SmartProperty trademark, service mark or logo for any reason, including without limitation in connection with your dealings with Customers or otherwise.  In addition, you may not state that you or any of the services you provide have been endorsed by SmartProperty.
5.  Lead Generation Fees due SmartProperty.  
a.  You agree to pay SmartProperty the lead generation fee set forth on each RFP for which you elect to Respond as described above (the “Lead Generation Fees”).  If you elect to “Pass” on an RFP, then no Lead Generation Fee will be due for such RFP.  If you elect to Respond to an RFP, you agree that SmartProperty shall be entitled to the Lead Generation Fee whether or not (a) you actually submit a Proposal to the Customer as described above, (b) your Proposal is selected by the applicable Customer, (c) you and the Customer are able to enter into a contract regarding the services as described above, and/or (d) the Customer pays you for the services.  
b.  You hereby authorize SmartProperty to charge your credit card the applicable Lead Generation Fee for each RFP for which you elect to Respond.  You agree that if you elect to Respond to an RFP, you will not dispute the Lead Generation Fee charged to your credit card.  If the credit card or the charge is disapproved by the issuing institution, you are still liable for the Lead Generation Fee.  

c.  You agree to provide SmartProperty the credit card information necessary for SmartProperty to collect the Lead Generation Fee as described above.  You agree to promptly update your credit card information should it change.  If a charge is disapproved by your financial institution, SmartProperty will notify you via email, and you must cure the disapproval.  If disapproval is not cured within seven (7) days of the date of the notice, SmartProperty reserves the right to charge an administrative fee in the amount of fifty dollars ($50.00) and to pursue any other available remedy.  SmartProperty is not responsible for any charges or expenses (e.g., exceeding credit card limits, etc.) resulting from Lead Generation Fees billed by SmartProperty.  
6.  Your Representations.  During the term of this Agreement, you represent, warrant and covenant to SmartProperty and its Customers as follows:
a.
You are in compliance with all applicable (i) city, county, local, state and federal statutes and ordinances, (ii) regulations, rulings, decrees, orders, bylaws, permits, licenses, tariffs, certificates and any other official pronouncements or approvals of any governmental agencies, instrumentalities, bodies, boards, commissions and departments, including without limitation as applied to insurance and bonding requirements.  At the request of SmartProperty or any Customer, you will provide written verification of the insurance you carry as well as information concerning any bond you are required to maintain. 
b.
You have all of the necessary local, city, county, state and federal permits, licenses and certificates necessary to conduct the services you provide and to conduct your business.  Prior to engaging any subcontractor to provide services to you in connection with services you contract to provide to any Customer, you will obtain from such subcontractor a copy of all the permits, licenses and certificates applicable to such subcontractor’s work for you.  At the request of SmartProperty or any Customer, you will provide a copy of all permits, licenses and certificates issued to you and to each subcontractor.  You agree to inform SmartProperty if any such permits, licenses or certificates are revoked, terminated or suspended for any reason.  
c.
If you are required to register with the Secretary of State, you are in good standing in the state in which you are so registered or incorporated. 

d.
None of your owners, officers, managers, directors or supervisors has been convicted of a felony and none are registered as sex offenders, including without limitation being listed on any sex offender website.
e.
You are not doing business under any name other than the name for which you registered on the Site. 

f.
The information you provide to SmartProperty for posting on the Site or otherwise and to Customers is complete, current, truthful, accurate and not misleading or fraudulent.  
g.
The services you provide to Customers will be provided in (i) a professional and workmanlike manner consistent with industry standards and (ii) a manner consistent with the terms and conditions of your contract with the Customer. 

h.
You have not and will not do or attempt to do any of the following: (i) violate the security of the Site; (ii) access data or information on the Site that is not supplied by you or intended for your viewing; (iii) attempt to probe, scan or test the vulnerability of the Site; (iv) reproduce, distribute, reverse engineer, de-compile, disassemble or otherwise attempt to discover the source code or underlying ideas or algorithms of the software underlying the Site; (v) access or use the Site or the services provided on the Site except for your personal benefit (i.e., you may not use the Site or the services for the benefit of an third party); (vi) use the Site or the services provided via the Site to infringe on the rights of any person or entity, including without limitation any intellectual property rights; or (vii) interfere with (a) the operation of the Site, (b) any Customer’s use of the Site or (c) any other vendor’s use of the Site.  

A breach of any representation, warranty or covenant set forth above shall be a material breach of this Agreement and SmartProperty may immediately terminate this Agreement in the event of such breach without providing you with an opportunity to cure the breach.

In addition, in the event SmartProperty receives a complaint from a Customer (including without limitation any complaint that if true would constitute any breach of this Agreement), SmartProperty may (a) suspend this Agreement, including without limitation removing you from the list of vendors to whom Customers may send RFPs and (b) inform all Customers that have sent RFPs to you of such complaint, including those RFPs for which you have elected to Respond.

7.  User Name and Password.  At the time you register as a “vendor” with SmartProperty, SmartProperty will either (a) assign a user name and password to you or (b) permit you to select a username and password.  You may change your user name and password on the Site.  You are responsible and liable for (i) the security and use of your user name and password and (ii) all acts and omissions using your user name and password, whether or not such acts or omissions were authorized by you.  You agree to immediately notify SmartProperty of any unauthorized use of the user name or password or any other breach of security. SmartProperty cannot and will not be liable for any loss or damage arising from your failure to comply with this section.
8.  Your Information.  In order to receive RFPs to you, you must provide certain information to SmartProperty.  In addition, you may provide additional information about you, your company and the services you provide.  You agree that SmartProperty may reproduce and post all such information on the Site and otherwise disclose and distribute such information to Customers.  By providing this information you are requesting, and you expressly authorize SmartProperty and Customers to contact you via phone, fax, email, mail or other reasonable means, at any of your contact numbers or addresses, even if you are listed on any federal, state, provincial or other applicable "Do Not Call" list.  You agree to update all such information so that the information is and remains complete, current, truthful, accurate and not misleading.

9.  No Warranties by SmartProperty.  You acknowledge and agree that SmartProperty makes no representations or warranties to you under this Agreement regarding the services provided by SmartProperty, the Site or otherwise.  All such services and the Site are provided to you on an "AS IS" and “AS AVAILABLE” basis without any warranty whatsoever.  SmartProperty is not responsible for any failure by you or Customers to receive the emails described in this Agreement, including without limitation due to spam filters, address-book filters, filters imposed by internet service providers, or failure on the part of any email servers or internet service provider to deliver such emails.  If you are dissatisfied with the services provided by SmartProperty or with the Site, your sole and exclusive remedy shall be to terminate this Agreement by written notice to SmartProperty.  If you are going to Respond to an RFP or submit a Proposal you should not wait until the last date/time as the Site might be unavailable, including as a result of maintenance or for reasons beyond the control of SmartProperty.  SMARTPROPERTY EXPRESSLY DISCLAIMS ANY AND ALL WARRANTIES, EXPRESS, IMPLIED, STATUTORY AND OTHERWISE, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT AND ANY WARRANTY ARISING OUT OF USAGE OF TRADE OR COURSE OF DEALING.
10.  INDEMNIFICATION.  YOU AGREE TO INDEMNIFY SMARTPROPERTY, AND ITS SUBSIDIARIES AND, AFFILIATES, AND EACH OF THEIR DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS (COLLECTIVELY, THE “INDEMNIFIED PARTIES”) AND HOLD EACH OF THE INDEMNIFIED PARTIES HARMLESS FROM AND AGAINST ANY AND ALL CLAIMS, SUITS, ACTIONS AND DEMANDS BY ANY THIRD PARTY (INCLUDING WITHOUT LIMITATION CUSTOMERS) AND ALL LOSSES, LIABILITIES, DAMAGES, COSTS AND EXPENSES INCURRED OR SUFFERED BY EACH INDEMNIFIED PARTY IN CONNECTION WITH, ARISING OUT OF OR RELATING TO ANY SUCH CLAIM, SUIT, ACTION OR DEMAND (INCLUDING WITHOUT LIMITATION REASONABLE ATTORNEYS’ FEES INCURRED IN DEFENDING AND RESPONDING TO ANY SUCH CLAIM, SUIT, ACTION OR DEMAND), DUE OR RELATED TO, CONNECTED WITH OR ARISING FROM (A) THE SERVICES YOU PROVIDE OR FAIL TO PROVIDE, (B) YOUR ACTS AND OMISSIONS, (C) YOUR CONTRACT WITH ANY CUSTOMER, (D) ANY BREACH OF THIS AGREEMENT AND/OR (E) YOUR VIOLATION OF ANY LAW OR THE RIGHTS OF ANY THIRD PARTY. 

11.  Termination.  This Agreement may be terminated by either party as provided in this Agreement.  In addition, either party may terminate this Agreement upon ten (10) days prior written notice to the other party.  A party terminating this Agreement shall not be liable to the other party for any fees, amounts or charges solely by reason of such termination, including without limitation damages, fees, amounts or charges for goodwill, investments made and the like, and each party waives such termination charges to the maximum extent permitted by applicable law.  The termination of this Agreement shall not prevent a party from seeking its available remedies at law and in equity (subject to the limitations set forth in this Agreement) for any breach of this Agreement occurring prior to such termination.
12.  LIMITATION ON LIABILITY.  

SmartProperty is not involved in the actual transactions between you and Customers.  SmartProperty has no control over the ability of Customers to purchase services.  SmartProperty cannot and does not control whether or not a Customer will complete the purchase of any services for which the Customer has submitted an RFP.  In the event of a dispute between you and any Customer, you hereby release SmartProperty and its directors, officers, managers, employees, and agents from any claims, demands, and/or damages arising out of or in any way connected with that dispute.
SMARTPROPERTY SHALL NOT BE LIABLE FOR ANY CONSEQUENTIAL, INCIDENTAL, INDIRECT, EXEMPLARY, SPECIAL OR PUNITIVE DAMAGES, INCLUDING LOSS OF USE, LOST REVENUE AND LOST PROFITS, REGARDLESS OF WHETHER THE CLAIM GIVING RISE TO SUCH DAMAGES ARISES IN CONTRACT, WARRANTY OR IN TORT, NEGLIGENCE OR ANY OTHER LEGAL THEORY, EVEN IF SMARTPROPERTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

THE AGGREGATE CUMULATIVE MONETARY LIABILITY OF SMARTPROPERTY FOR ANY AND ALL DIRECT DAMAGES FOR ANY AND ALL CLAIMS, EVENTS OR OCCURRENCES ARISING UNDER OR RELATING TO THIS AGREEMENT SHALL BE LIMITED TO THE RESULT OF (X) THE LEAD GENERATION FEES RECEIVED BY SMARTPROPERTY FROM YOU DURING THE SIX (6) MONTH PERIOD IMMEDIATELY PRECEDING THE CLAIM, EVENT OR OCCURRENCE GIVING RISE TO THE DIRECT DAMAGES; SUBTRACTED FROM (Y) AN AMOUNT EQUAL TO THE SUM TOTAL OF ANY AND ALL AMOUNTS PAID TO YOU BY SMARTPROPERTY PURSUANT TO ANY CLAIMS ARISING FROM THIS AGREEMENT.

THE LIMITATIONS IN THIS SECTION SHALL APPLY NOTWITHSTANDING THE FAILURE OF THE ESSENTIAL PURPOSE OF ANY LIMITED REMEDY SET FORTH IN THIS AGREEMENT.  SOME STATES DO NOT ALLOW LIMITATIONS ON OR EXCLUSION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES AND IN SUCH STATES, THE ABOVE EXCLUSIONS MAY NOT APPLY TO YOU.
You acknowledge and agree that the foregoing limitations on liability are essential elements of the basis of the bargain between the parties and that in the absence of such limitations the material and economic terms of this Agreement would be substantially different.
13.  Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof and supersedes all previous oral and written proposals, negotiations, representations, commitments, agreements, writings and all other communications between the parties.  
14.  GENERAL PROVISIONS.  The relationship of the parties is that of independent contractors.  Neither party is an agent, partner, employee or joint venturer of or with the other party.  Neither party may make any commitment or enter into any contract or agreement on behalf of the other party.  This Agreement will inure to the benefit of SmartProperty's successors and assigns.  If any terms or conditions in this Agreement shall be deemed unlawful, void or unenforceable, for any reason, by any court of competent jurisdiction that provision shall be modified in order to make it enforceable within the limits of the applicable law, while maintaining the spirit of the provision.  Alternatively, if modification is not possible, such provision shall be stricken and shall not affect the validity and enforceability of the remaining terms. The failure of SmartProperty to exercise or enforce any right or provision of this Agreement shall not constitute a waiver of such right or provision.  You agree that regardless of any statute or law to the contrary, any claim or cause of action arising out of or related to this Agreement must be filed within one (1) year after such claim or cause of action arose or be forever barred.  This Agreement is governed by the laws of the State of California as such laws are applied to agreements between California residents and performed entirely in the State of California.  You agree to submit to the exclusive personal jurisdiction and venue of the state and Federal Courts in San Diego, California for any and all claims, disputes, actions and suits arising under or related to this Agreement and you will not object to the venue of such courts for any reason.  The following Sections shall survive the termination of this Agreement:  Sections 5, 9, 10, 11, 12, 13 and 14.
I ACCEPT

I DECLINE
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